Gary Hulsey evening shift, Carol Mclntosh,
morning shift pit foreman.

Citation No. 2075267 describes an alleged violation of
mandatory safety standard 77.1005, and the condition or practice
is as follows:

Loose hazardous material had not been removed
from the face of the highwall in pit no. 001-1
for a distance of approximately 150 feet.  This
citation was issued during a fatal accident
investigation.  This is the responsibility of
Ben Rheu (day shift) Gary Hulsey (evening shift),
Carol Mclntosh, morning shift pit foreman.

KENT 83-86 - Petitioner's testimony and evidence

MSHA Inspector George W. Siria, confirmed that he
conducted an investigation on September 3, 1982, into the
circumstances surrounding a fatal accident which had occurred
at the mine in question the previous day.  As a result of
that investigation, he issued two citations, and he identified
copies of the citations which he issued, exhibits P-l and P-2
(Tr. 10-11).  He identified copies of the respondent's
surface mine ground control plan, exhibit P-3, and he explained
why he issued citations for violations of sections 77.1000
and 77.1005 (Tr. 12-15).

Mr. Siria confirmed that he is not a surface mining
inspector, and while his experience is in underground mines,
he stated that "I do know something about highwalls" (Tr. 16).
Upon inspection of the 150 foot highwall in question, he
stated that "it looked bad," and while conceding that he never
worked as a surface mine inspector, he confirmed that MSHA
Inspector Herald Utley and Subdistrict Manager Hudson Sorrel
were with him when he conducted his investigation (Tr. 17) .

Mr. Siria reviewed his Citation No. 2075266, for a
violation of section 77.1000, and when asked why he did not
make any negligence findings on the face of the citation which
he issued, he replied "I don't really know why," and that
"it looks like I made a mistake here" (Tr. 18) .  He stated
that he intended to mark "high negligence."  He confirmed
that the respondent abated the citation in a timely manner
(Tr. 20).

On cross-examination, Mr, Siria testified as to his
background , and training, and he confirmed that in the prior
two-year period he had not inspected any surface mines, but only
conducted one prior fatality involving a surface mine highwall
(Tr. 24) .
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